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CEd S ON AND CREER

Pursuant to the provisions of Labor Gode Section 1146, the
Agricultural Labor Relations Board has del egated its authority inthis
proceedi ng to a three-nenber panel .

n Decenber 6, 1977, Admnistrative Law Gficer (ALO Janes More
King issued the attached Decision in this case, in which he found that
Respondent (URW did not restrain or coerce agricultural enpl oyees in violation
of Section 1154 (a) (1) of the Act by its statenents to or conduct toward
enpl oyee Celia Eernandez on My 4, 1977 when she crossed a UFWpi cket |ine at
one of the Board's regional offices. Thereafter, the General Gounsel and the
Charging Party (Ewpl oyer) each filed exceptions and a supporting brief, and
Respondent filed a brief in response to the exceptions.

The Board has considered the record and the attached deci si on
inlight of the exceptions and briefs and has decided to affirmthe
rulings, findings, and conclusions of the ALO and to adopt hi s recommended

Qder, except for his recomendation



that litigation costs be awarded to Respondent.
Bven assumng that this Board has the power to award litigation
costs to a respondent exonerated of unfair |abor practices, a question |eft

open in S L. Douglass, 3 ALRB No. 59 (1977), we do not consider that the

i ssues rai sed by the conplaint and the answer were so lacking in nerit that
prosecution of the case could be characterized as frivol ous. Accordingly, we
award no litigation costs in this natter.
CROER
Pursuant to Section 1160.3 of the Agricultural Labor Rel ations
Act, the Agricultural Labor Relations Board hereby orders that the conpl ai nt

herein be, and it hereby is, dismssed inits entirety.

DATED July 7, 1978

ERALD A BROM Chai r nan

RONALD L. RUZ Menber

HERBERT A PERRY, Menber

4 ALRB Nb. 42 2.



ALODEO S N

BOARD DEO S ON

CASE SUMVARY

Lhited FarmVWrkers of Anerica, AFL-A O 4 ALRB Nb. 42
(K K LARSN CGase Nb. 77-Q-7-C

After the General (ounsel conpleted its case, the ALO recommended
dismssal of a conplaint charging the Respondent wth violating
Labor Gode Section 1154(a) (1).

The ALOfound that statenents nade to an enpl oyee, as she crossed
Respondent ' s picket linein front of an Agricultural Labor Rel ations
Board office, did not constitute restraint and coercion, and were
privileged. The ALO also found that a statenent about taking a

pi cture was not established as havi ng been nmade by a picket, or
addressed to the enpl oyee. The ALOfurther found that the enpl oyee
was not fol l owed by the pickets.

The ALOrefused to grant attorneys fees to the Respondent, reasoning
that the charge was not frivol ous and deserved a hearing. The ALO
did anard litigation costs.

The Board affirned the ALOs decision, but refused to award
litigation costs to the Respondent. Wthout determning whether it
has the power to award such costs to a respondent, the Board found
that the award was unwarranted where, as here, the charge was not
frivol ous.

This summary is furnished for information only and is not an official statenent of

t he Board.

4 ALRB No. 42
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Jorge A Leon, GL.A, and Alicia Becerril, GL. A ,
of Goachella, CGilifornia for the General Gounsel

Hlen Geenstone, Esq., and Garolyn Schour, L. W , of
Slinas, Glifornia for the Respondent

John L . Zenor , Esg . , of Los Angeles, Galifornia for
the Charging Party

DEAd S ON
S atenent of the Case

JAMES MOCRE KING Admnistrative Law Oficer: This case was heard
before ne in Qoachella, Gilifornia, on Gctober 11 and 12, 1977. The Notice
of Hearing wth Conpl aint attached was filed on Septenber 19, 1977. The
GConpl aint alleges a violation of Section 1154 (a) (1) of the Agricultural

Labor



Rel ations Act, herein called the Act, by the Uhited FarmVWrkers of
Arerica, AFL-AQ herein called the Respondent. The Conpl aint is based on a
charge filed on May 9, 1977, by K K Larson, herein called the Charging
Party. A true and correct copy of the original charge was duly served upon
the Respondent, which filed its Answer before the Board on Septenber 27,
1977.

At the commencenent of the hearing the Respondent noved to di smss
the Gonplaint on three separate grounds nore fully set forth inits Mtion
to Dsmss Conplaint on file herein. | denied the notion for reasons set
forth in the hearing transcript.

The General Qounsel, assisted by the Charging Party, received a full
opportunity to present his case. A the close thereof the Respondent nade
a notion to dismss on the ground that the conduct alleged did not even
amount to an unfair labor practice. | advised all of the parties of ny
intention to grant the notion; all parties had an opportunity to argue the
noti on which | took under submssion. After the hearing was adj ourned the
Charging Party and the Respondent each filed a brief in support of their
respective positions.

| have treated Respondent's Mdtion to Dsmss at the close of the
General Qounsel 's case as anal ogous to a Mition for Judgnent at the cl ose
of the other's case in a civil action pursuant to Gode of AQvil Procedure,

Section 631. 8.



Accordingly, | have wei ghed the evidence.® Won the entire record,
I ncl udi ng ny observation of the deneanor of the w tnesses, and after
consideration of the briefs filed by the parties | nake the fol |l ow ng:

F ndi ngs of Fact

. Jurisdiction

The Lhited FarmWrkers of Anerica, AFL-AQ is a |abor
organi zation representing agricul tural enpl oyees wthin the neani ng of
Section 1140.4 (f) of the Act.

K K Larson is engaged in agriculture in R verside Gounty,
Galifornia, and is an agricultural enpl oyer wthin the neani ng of
Section 1140.4 (c) of the Act.

Cel i a Hernandez was enpl oyed by K K Larson to thin Thonpson
grapes on May 4, 1977, on his property in the Goachel |l a Val | ey.
Accordingly, | find that at all relevant tines, Celia Hernandez was an
agricultural enpl oyee wthin the neaning of Section 1140.4(b) of the
Act .

1. The Alleged Unfair Labor Practices

The Conpl aint alleges that the Respondent, by and
through its agents, violated Section 1154(a)(1) of the Act by shouting
insults at, nmaking derogatory statenents to, and physically fol | ow ng
Celia Hernandez, who was then engaged in the exercise of her rights

protected by Section 1152 of the Act.

' The testinony of the Respondent's witness Roberto

Del acruz was not considered in drafting this decision.
See Mller v. Dussault, 26 Gal. App. 3d 311, 317-13 (1972)



The Respondent contends that the acts charged do not
constitute unfair labor practices in violation of Section 1154(a) (1)
of the Act. Respondent further denies that it engaged in any unfair
| abor practices as all eged.

Gelia Hernandez' s BEncounter Wth The Pickets

Aregional office of the Agricultural Labor Relations Board is
located in a large shopping center wth a lot of stores and a |l arge
parking area; the address is 49-849 Harrison Boul evard, (oachell a,
Gilifornia. A sidewal k separates the store fronts fromthe parking |ot.
(See General (ounsel's Exhibit 1E).

FromMy 2, 1977, until My 6, 1977, there was picketing outside the
entrance to that office calling upon the Board agents to do a better and
nore vigorous job of enforcing the law The picketing was organi zed by the
Respondent. On May 4th, fromthe hours of 11:00 a.m to about 2:00 p. m
nenbers of Respondent's | egal departnent had joi ned others who had taken
their positions on the picket Iine which nunbered approximately 10 to 15
organi zers and supporters al t oget her.

A approxinately 1:00 p.m on that date, Gelia Hernandez was driven by
the Charging Party into the parking lot to a space in front of the Thrifty
store to the north of the Board s office, at the other end of the shoppi ng
center and hal f-way out in the parking lot. M. Hernandez was on her way to

the Board' s (oachel | a office to seek gui dance concer ni ng



whet her or not she was obliged to give her enpl oyer, the Charging Party,
permssion to give out her hone address to the Board' s agent for possible
future use by union organi zers. She was going to find out this information
not only for herself but also for other agricul tural enpl oyees wth whom she
worked in the fields of the Charging Party.

Fromwhere Larson had parked his car, she could not see the ALRB
office, which was al nost at the south end of the |ine of shops, away fromthe
Thrifty store at the north end of the shopping center wth seven stores
including a supernarket in between. Celia was alnost directly in front of
the Karate Studio, about 11 yards north of the Board s office, when she first
noti ced the pickets who were walking in a circle on the sidewal k in front of
the entrance to that office. She sawtw white Anglo girls, two Mexicans,
one, a young nman of eighteen or nineteen and the other an el der nan of about
forty-five and a little bit chubby and a snall F lippino, anong others. She
observed themsinging and carrying a red Lhited FarmVWrkers union flag, a
guitar and sone sort of a drum M. Hernandez did not see any one on the
picket line carrying a canera. According to the wtness Doug Adair, who was
a volunteer |egal worker for Respondent in charge of the picketing at this
particular tine, those on the |ine had been singi ng union songs and the

Spani sh religious hymn "De (ol ores" as well as occasionally chanting and



yel ling comments such as "enforce the | aw' and "Bandito Vendito [ Sel | -
Qut]" at specific Board agents whomthey felt had held the law up to
ridicule.

Wien the pi ckets saw Ms. Hernandez approach, they stopped singi ng
and stood aside in different directions. Celia, who, according to her own
testinony, had previously broken Uhited FarmVWrker union picket lines in
1973 in (oachel | a Bakersfield, Ducor and Del ano, wal ked t hrough the
pi ckets to get to the door of the Board s office. As she entered the
of fi ce she heard several voices yelling "scab," "Wat are you doi ng here,
vendito [sell-out]?" and "Wo pay you to tell lies?* M. Hernandez did
not know whi ch individual s yel |l ed these words because she never | ooked
back as she went through the open glass door and into the Board s offi ce.

Ohce inside she spoke wth a secretary and asked to see M.
Rodriguez. Wiile waiting for M. Rodriguez, Celia sat in a chair close
to the northeast corner of the office, a short distance fromthe
denonstrators who were just a few yards on the other side of the all-
glass office front wall. However, M. Hernandez sat facing the inside of
the office while she continued to hear yelling for a coupl e of mnutes
outside and to her left. During this first fewmnutes inside the office
she heard soneone outside the office say "take a picture.” S nce she
never | ooked outside the office once she went in, she did not see who

nade that statenent,



nor could she recall whether it was a nale or fenal e voi ce.

Wien M. Rodriguez cane to the front of the office, he introduced
hi nsel f and asked Ms. Hernandez to follow himto, his desk further back into
the office where the - two tal ked for about one-half hour. A the concl usi on
of the informational conversation, Celia asked M. Rodriguez to cone to the
front door wth her to hear the shouti ng whi ch she anti ci pated woul d recur.
He acconpani ed her to the door where he heard shouting by the denonstrators.
(e phrase he recalled in particular was "vendito [sel|-out]"; other shouting
consi sted of nane calling, obscenities and what ever el se popped-into the
heads of the denonstrators.

He testified further that during this week he heard the shouting
everyday when he cane to the office, when he appeared by the w ndow, by the
door, cane inside the office, went to his car or cane fromhis car.

Soneti nes the organi zers and pi ckets woul d be yel ling and scream ng
obscenities and chanting phrases directed towards him By this day,
Wdnesday he had heard it so many tines that he knewit didn't nean
anything to him he had conditioned hinself not to take anything that
was sai d personal | y.

A though the CGonpl aint alleges that CGelia Hernandez was physical |y

foll oned by the denmonstrators, her testinony was not convincing in that
regard. On direct examnation she testified that as she exited by the
doorway t hrough whi ch she had entered, she did not |ook at the

denonstrat ors, but



turned to her left, wal ked past the vacant office adj oi ni ng
the Board' s office, on past the Karate Sudi o next adjoi ning
and on toward the parking lot. She heard voi ces yelling:
"What are you doing here, sell-out?"; "For how nuch noney
did you sell yourself to the boss, Mexican sell-out?"; "Ariba";
"Qut wth the boss’ noney." She stated that the whol e
group followed her as far as the Karate Sudio [a di stance of several
yards] and that one nan fol |l owed her beyond that for an overall
di stance of 11 yards fromthe entrance to the Board s office to the
north end of the Karate Sudio and its brick cormonwal | wth the next
store.

n cross-examnation, however, the accuracy and reliability of M.
Hernandez' perception suffered in the fol |l owi ng exchanges w th Respondent' s
counsel ;

Q How nany peopl e were pi cketing when you cane out of the
AL RB office?

A |1 did not count. But according to the group | inagine
ten or 12.

Q Wre they the same peopl e?

A Yes.

Q Had you ever seen -- were they the sane peopl e as when -- as
were there when you went in?

A | do not know because | didn't turn around to see them
(Hearing Transcript/ at 192, 11. 15-23)

Q Mw you stated that everyone in the picket line followed
you as you cane out of the door.



A Yes.

Q Ddthe picket line break its circle and everybody j ust
scranbl e on behi nd you?

A Al | knowis that they were followng ne. | don't
know if they were walking in a circle or wal king separately,
(Hearing Transcript, at 193, 11. 2-8.)

Q The whol e group of picketers was about three yards or that
di st ance behi nd you?

A They wal ked together wth ne, and when | was wal king there they
were directly behind.

Q Howfar behi nd?
A About three yards. (Hearing Transcript at 196, 11. 4-9).

Q And the one person who fol |l owed you, followed you
alittle further?

A Yes.

Q But this whole tine you didn't turn around, you coul d j ust
sense peopl e behi nd you?

A Their presence, | felt them on one side of rue when | cane out
of the door, and when they foll owed and yel ling behind ne. (sic).

Q And you never turned around?

A Wtil | was really far anay from—on the lot, then | turned.
| seen the young man wth the bandanna on hi s head.

Q Do yourecall a declaration that you gave that was turned in
i nsupport of the Wnfair Labor Practice charge in this case?

A Yes.



Q Do you recall that in your declaration you stated, "As | wal ked
away one of the picketers even followed ne. "?

A Yes.

Q Do yourecall that your declaration does not say anything
about the rest of the picketers foll ow ng you?

A [The |l awyers] did not ask ne. (Hearing Transcript, at 197, 1.
25; 198, 11. 1-12, 15, 20-25)

Nor was the witness rehabilitated on re-direct by counsel for
the Charging Party in this exchange:

Q Wen the group of picketers was foll ow ng you how far anay was
the cl osest person of that group?

A Al | can say, | knowthey were close. | did not turn to see,
(enphasi s added)

Q Looking at the chart, Ms. Hernandez, the group foll oned you
fromthe door of the AL RB office tothe point on the nap by the
Karate Sudi o where you have nmade a nark. [Mark appearing on GCX- 1E
at end of solidline also termnating at the entrance to Board' s
of fice.]
A Yes. (Hearing Transcript, at 206, 11. 18-25) The subj ect
of the group's follow ng of the w tness

termnated wth this exchange between Ms. Hernandez and the

hearing of ficer:

Q (By Hearing Gficer) M. Hernandez, how do you know t hey
followed you to that point if you didn't turn around?

A | could feel by the sound of their voices.

Q And you estimate that the —you don't know how —actual | y how
cl ose they were to you?

A N

Q Now earlier you gave us a di stance of about three yards.
Wiat does that distance refer to?

10.



A By the voi ces.

Q So you estinate that they were about three yards behi nd
you by the sound of their voices?

A | could see they were wal king next to ne until they got to the
distance | pointed out or drewout there on the nmap. Wen | came

out of the door they started walking at ne, but | did not turn to
| ook at them

Q And did they wal k next to you for several yards?
A They were all scattered.
Q Wre any of themin front of you?

A The whol e group was followng ne. | don't know who was next
to ne or what. (Hearing Transcript, at 207, 11. 5-25}

Fnally, M. Hernandez testified that when she was really far anay
and on the parking ot she turned and saw a | ean, tall young nan, who,
wth a red bandanna on his head, cupped his hands to his nouth and
yelled "Long |ive the boss noney," as he stood on the sidewal k in front
of the Karate Sudio near its coomonwal | with the Sprouts-Reitz store.
He appeared to be separated fromthe rest of the denonstrators by about
4 or 5 yards and about 11 yards distant fromthe door to the Board s
of fi ce.

Throughout her encounter wth the pickets Ms. Hernandez heard no
one nention, shout or otherw se call her nane; nor did anyone threaten
her wth any harm

D scussion of the |Issues and Goncl usi on

The first issue for discussion is whether the General



Gounsel and the Charging Party have shown by a "preponderance of the
testinony” that agents of the Respondent foll owed Celia Hernandez upon her
departure fromthe Board' s office. After a very close and critical readi ng
of the transcript and ny recol | ection of the wtness' deneanor while
testifying concerning this issue, | find that the General CGounsel and
Charging Party have not carried their burden of proof. Under close
guestioning by several attorneys at the hearing Ms. Hernandez admtted:
That she did not know whet her those peopl e pi cketing when she cane out of
the office were the sane as those pi cketi ng when she went in because on her
way out she didn't turn around to see them that over a foll ow ng di stance
of five or six yards she sensed that the whol e group of pickets renai ned
about three yards behind; that all the tine she sensed peopl e fol | ow ng her
she did not turn around to see themuntil she was far away and on the
parking lot; that she didn't know how cl ose the pickets were to her; that
she estinmated the af orenenti oned three yards by the sound of voices; that as
she was wal king away fromthe office the pickets were all scattered; and
that she didn't know as she was wal ki ng anay who was next to her or what.

(n the basis of such confusing and contradictory testinony | find that at
md-day in a | arge shopping center there was no foll ow ng of the w tness by any

group of Respondent's agents.

12.



As to the additional yards covered by the tall and | ean young nan,
againl find there was no followng of Celia Hernandez. Ten to fifteen
peopl e picketing in a circle could easily enconpass a di aneter of roughly
ten yards, taking note of the fact that a person's walking stride is
approxi mately two to three feet. | amconvinced that Ms. Hernandez noti ced
this individual nore because of his height and his parting corment to her,
than because of any deliberate foll owng of her as she depart ed.

A good exanpl e of follow ng by individual s which constitutes conduct
that shoul d be considered coercive and intimdating is briefly described in
the case sutmmary attached to the letter, on file herein, of Qctober 28,
1977, of the Charging Party's counsel wherein two enpl oyees foll oned a
supervisor's car at night for a distance of fourteen mles all the way to
the end of a dead-end country road.

The second issue i s whether the Respondent’'s agents shouted insults
and nade derogatory statenents as described herein. | so find based not
only upon the fact that M. Adair testified that he was on the picket |ine
about the tine Ms. Hernandez arrived and that he knew an enpl oyee of the
(harging Party was coming to the Board's office, but al so upon the
substance of certain of the derogatory statenents and shouts that were nore
than likely directed at Ms. Hernandez and not the Board s agents, eg.,

"scab" and "Wat are you

13.



doing here?*. Aresolution of the questi on whether the shouting and
nane-cal | i ng by Respondent’'s agents constitutes restraint and coercion
of agricultural enployees in the exercise of their rights as guaranteed
In Section 1152 necessitates a discussion not only of that section, but
al so of Section 1155% and the applicabl e standard of conduct.

Section 1152, guarantees agricultural enpl oyees the right to self-
organi zation and to engage in concerted activities for mutual aid and
protection as well as the right to refrain fromany or all of certain other
activities set forth in that section.

There can be no question of whether any agricultural enpl oyee has a
right to unrestrai ned access to the offices of the Board for the purpose of
finding out information concerning his or her other rights and/or duties
under the Act. This right of access nust be an obvi ous and essenti al
corollary to the rights enunerated in Section 1152. Celia Hernandez was
obvi ously seeking to act wthin her statutory rights when she net the union

pi ckets on May 4th, at the Board' s office.

2
"The expressing of any views, argunents, or opinions,
or the dissemnation thereof, whether in witten, printed, graphic, or
visual form shall not constitute evidence of an unfair |abor practice
under the provisions .of this part, if such expression contai ns no
threat of reprisal or force, or promse of benefit."(enphasis added)
Labor Code, Section 1155.

14.



The Charging Party puts forth the argunent that this enpl oyee right of
access to information shoul d be considered of great inportance when bal anced
wth the protections of Section 1155. However, the Charging Party and the
General Gounsel nust recogni ze that this right to seek and recei ve
information has its roots in the sane Section 1152, which is the source of
an agricul tural enpl oyees right not to engage in concerted activities, eg.,
the "right to cross a persuasional picket line at the place of enpl oynent.
Therefore, | see no reason why Section 1155 as applied to speech in the
si tuati on where non-uni on enpl oyees confront pickets at the pl ace of
enpl oynent shoul d have any nore constricting application to speech .in the
context of a confrontation at the Board s office where the pickets were not
"present for the purpose of discouraging the wtness fromseeki ng Board
assistance. To do so would have an i npermssably chilling effect upon a
union's statutory rights under Section 1155, to say nothing of its state and
federal Gonstitutional rights (Gal. Gonst. Art. I, 82; US Gonst., anend.
14) .

The briefs of the parties cite several seemngly con-

-tradi ctory cases, however those cases having full texts available for

review ie., Youngdahl v. Rainfair, Inc., 355 US 131, 2 L.E. 2d 151,

78 S Q. 206 (1957) and Lhited Mechanics' Local 151 NL.R B 386 (1965)

are in agreenent that the statutory protection afforded the expression
of views and opinions applies to disputes except where that expression
beconmes intimdation and incitenent to violence. 355 US at 138, 2

L.E. 2d at 156; 151

15.



NL RB at 394, fn. 20. The late Suprene Gourt Justice Higo Bl ack has
provided us wth sone insight into the neaning of this rule:

Wen Qongress passed the National Labor

Rel ations Act, it nust have known, as al nost

all people do, that in |abor disputes both
sides are nasters of the arts of vilification,

I nvective and exaggeration. In passing this

| aw Congress indicated no purpose to try to
purify the | anguage of |abor disputes or force
disputants to say nice things about one anot her.
Linn v. PHant Quard Wrkers, 383 US 53, 67-68,
15 L.Ed. 2d 582, 593, 86 S Q. 657 (1965) (M.

Justice B ack, dissenting).

Inatrio of cases decided by the Board and cited by the Chargi ng
Party in his brief, the Board has held that in eval uati ng whet her an
enpl oyer' s conduct restrains or coerces an agricultural enployee in the
exercise of his or her rights under the Act, the correct standard to be
applied in anal yzing such unfair |abor practice charges is an objective
one, ie., whether the enpl oyer engaged i n conduct whi ch may reasonably be

said to constitute restraint or coercion. Dan Tudor and Sons, 3 ALRB Nb.

69 (1977)., at 2; Anderson Farns 3 ALRB No. 67 (1977}, at 20; and Merzoi an

Brothers, 3 ALRB No. 62 (1977), at 3.
| nasnuch as the Board shall follow applicabl e precedents of the
National Labor Relations Act, as anended, (California Labor Code, Section

1148) | believe NL.RB v. Divers Local Lhion, 362 US. 274, 4 L.EH. 2d

710, 80 S Q. 706 (1960) to be, in part, anal ogously instructive. That

case

16



concer ned the question
whet her peaceful picketing by a union [can be consi dered] conduct
of the union "to restrain or coerce" the enpl oyees in the exercise
of rights guaranteed in 87, and thus an unfair |abor practice

under 88(b) (1)(A of the National Labor Relations Act, as anmended
by the Taft-Hartley Act. (footnotes onitted}?

The Gourt reviewed the Senate Debate on the | anguage of this
Section of the Taft-Hartley Act anendi ng Section 8 of
the National Labor Relations Act. It felt that "[t]he note repeatedy
sounded is as to the necessity for protecting individual workers from

uni on organi zational tactics tinged wth violence, duress or reprisal."

ld. at 286,.4 L.E. 2d at 719. (enphasis added). Concl uding, the
Lhited Sates Suprene Gourt held "that 8§(b)(1)(A is a grant of power
tothe Board | imted to authority to proceed agai nst union tactics
I nvol ving violence, intimdation, and reprisal or threats thereof---
conduct involving nore than the general pressures upon persons enpl oyed
by the affected enployers inplicit in economc strikes.”" 1d. at 290, 4
L.E. 2d at 721.

| see no reason why the 'sane objective standard applied
previously by the Board shoul d not be used to neasure the conduct of
Respondent ' s agents which has a tendency to restrain or coerce the sane

enpl oyees in the exercise of

® Section 7, as anmended by the Taft-Hartley Act is identical

in language to Labor Gode, Section 1152; Section 8 (] (1) (A
has the sane | anguage as Labor Gode, Section 1154 (a) (1) .

17.



simlar rights. Indeed, the equal protection clause of the Galifornia
constitution requires no less. At. |, 87(a). Gonsidering the | anguage of
the derogatory statenents and insults shouted at Celia Hernandez, the fact
that there was no evi dence that those invol ved were either nei ghbors or
forner friends (See 355 US at-138-39, 2 L.E. 2d at 156), that no one said
they were going to harmher in any way (Hearing Transcript, at 209, 11. 3-
5), that there were no nore than roughly a dozen pickets invol ved, that M.
Her nandez' nane was not shouted by the pickets so as to threaten her with
any further social ostracism(151 NL. RB at 394, fn. 20) that she nay

al ready have brought upon herself by virtue of her admtted strike-breaki ng
activity, that the confrontati on took place at md-day in. a | arge shoppi ng
center and not in the nei ghborhood of her residence, and the fact that the
pi ckets separated and al | owed her access to the Board s of fice upon her
approach, | do not find that the shouting and nane calling coul d reasonabl y
have provoked any viol ence. Mol ence was not i mmnent on this occasion.
Respondent ' s organi zers and supporters on the picket |ine, when confronted
wth the person of Celia Hernandez, a sel f-acknow edged stri ke-breaker acted
guite reasonably and predictably wthin the context of the circunstances by
calling her a "scab," and a "sell-out," by asking her what she was doi ng

comng to the office and by al luding to her
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I nvol venent wth the boss’ noney. Athough it may not have been ni ce
for the denonstrators to have shouted as they did, their speech was
well wthin the protection of the Act.

The question of the alleged threat of picture-taking renains.
direct examnation Ms. Hernandez testified that she heard a boy say "take a
picture” as she sat inthe Board s office waiting for M. Rodriguez to
appear. (nh cross-examnation, she changed her statenent to "take her
picture”. Then again she admtted she didn't know if soneone shouted or
said the phrase or whether it was a nale or fenal e voi ce.

In the context of an unfair |abor practice conplaint, a union cannot
be held liable for conduct of alleged union agents who threaten, restrain
or coerce enpl oyees where the all eged msconduct cannot be attributed to
the union. ldentities of those naking the threats nust be established. See

Teansters Lhion (Strauss Paper (onpany) 57 LRRM 1241 (1964} . S nce no

sufficient evidence exists to attribute the' alleged msconduct to uni on
representati ves or agents, there has been no violation of the act inthis
case.

Assumng, arguendo, that the statenent could be attributed to union
representati ves or agents, the equivocation of the wtness, ie., "take a
picture"/"take her picture”, and her admssion that she did not see who
nace the statenent, prevented the General Gounsel fromneeting his burden

of
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proof of establishing that what was said even, referred to the wtness
Her nandez.

In any case, the Charging Party has msstated the lawin his brief, at
11. Neither case cited holds that the nere-threat to take a photograph of an
enpl oyee engaging in protected activity is unlawful. The better view of
course, is to resolve the issue by answering the question: Does the statenent
"take a picture" or "take her picture”, considering all the facts and
ci rcunstances of the case, constitute conduct whi ch woul d reasonabl y cause
fear and tend to intimdate? | think not. See Section 1155.

THEREFCRE, upon the basis of the entire record, the findings of fact and
conclusions of law and pursuant to Section 1160.3 of the Act, | hereby
recommend that the allegations of the conpl aint charging violations by
Respondent of Section 1154 (a). (1) by shouting insults at, naki ng derogatory
statenents to, and physically follow ng an agricultural enpl oyee, Celia
Hernandez, while Celia Hernandez was engaged in the exercise of her rights
protected by Section 1152 of the Act, be di sm ssed.

Athough | do not viewthe testinony to have nade out a conpl ai nt of
a substantial nature, inasmuch as this is apparently a case of first

i npressi on, and perhaps nore
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deserving of a hearing for that reason, | do not recommend that
attorney's fees be anarded to the Respondent. However | do recommend

that they be awarded their costs.

Dated: MNovenber 30, 1977
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